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JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

On 19.1.2013 the elder brother of the informant had been murdered by the wife 

and one Indrajit Borah of their village and the dead body was thrown in a nearby 

paddy field which could be spotted by the informant and the neighbouring people 

and so, the FIR was lodged. 

2. Based on the said FIR, Tezpur PS Case No. 84/2013 U/s 302/34 IPC was 

registered and investigation was duly conducted. After completion of the 

investigation, police laid charge-sheet against the accused persons U/s 302/34 

IPC. The accused persons appeared in the court of learned Magistrate and the 

copies of relevant documents were furnished to them in compliance of Sec. 207 

CrPC and the case was committed to the learned Court of Sessions.Thereafter, 

the same was transmitted to this Court for trial.  

3. Having heard and having gone through the materials on record, my learned 

predecessor had framed charge u/s.302/34 of IPC against the accused persons. 

The contents of the charges were read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

4. During trial, prosecution has examined as many as 14 (Fourteen) witnesses in 

support of its case including the medical officer and the investigating officer. On 

closure of the prosecution evidence, the accused persons were examined u/s 313 

CrPC. The defence adduced no evidence and the defence plea was that of total 

denial. At the end of the trial, arguments advanced by learned counsel for both 

the sides were heard at length. 

POINTS FOR DETERMINATION 

 Whether the accused persons above-named on 19.1.2013, committed 

murder of Tarun Borah in furtherance of their common intention and 

thereby committed an offence punishable u/s.302/34 of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

5. Before proceeding to discuss the evidence and the laws relevant to the case, it is 

necessary to have a brief glimpse of the arguments advanced in this case. 
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ARGUMENT FOR THE PROSECUTION: 

6. The learned Addl. PP has submitted that in the present case, the prosecution has 

been able to bring on record sufficient incriminating evidence against both the 

accused persons. It is further argued that though there is no direct evidence as to 

the commission of the offence by the accused persons, but there is ample 

circumstantial evidence to show that it is none other than the accused persons alone 

who have committed the offence. It is further argued that the evidence of the 

children who were sleeping with the mother on the night of the alleged occurrence 

itself goes to show the clear complicity of their mother in the commission of the 

offence. The evidence of two child witnesses, as argued, is alone sufficient to bring 

home the charge against the accused persons. It is therefore, finally argued that the 

accused persons are liable to be convicted and punished for the charge framed in the 

case. In support of the arguments, the learned Addl. P.P. has placed reliance on the 

following decisions: 

1. Ajit Bhuyan Vs State of Assam, (2008) 5 GLR 580, 

2. Bagadhar Gogoi Vs State of Assam, (2015) 3 GTL 421, 

3. Bhaya Kharia Vs State of Assam, (2013) 6 GLR 786, 

4. Bikash Sarma Vs State of Assam, (2017) 3 GLR 530, 

5. Manik Debnath and Ors Vs State of Tripura, (2012) 2 GLR 743, 

6. Sahanur Ali Vs State of Assam, (2016) 4 GLR 150 and,  

7. Shyamlendu Deb Vs State of Assam, (2017) 4 GLR 176. 

DEFENCE ARGUMENT: 

7. On the other hand, the learned Sr. Counsel Mr. S.E.Alom for the defence has 

argued that this is a case based on no cogent, reliable and trustworthy evidence on 

record and the prosecution has intended to prove its case on the basis of the 

evidence of two child witnesses whose statement was recorded by police after one 

month of the alleged incident though they were prime witnesses. It is further argued 

that the evidence of the aforesaid child witnesses would clearly go to show that they 

were tutored and so, their evidence is unworthy of credence. It is also argued that 

the prosecution has relied on some circumstances to bring home the charge against 

the accused persons but the circumstances even if taken together, would not point 

unerringly to the guilt of the accused. It was further argued that suspicion however 

strong cannot take the place of legal proof and if anything can be deduced from the 

evidence on record, it is mere suspicion and nothing more and so, as argued, the 
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evidence on record is absolutely deficient to bring home the charge against the 

accused persons and so, they are entitled to acquittal. In support of the argument 

canvassed, the learned Sr. Counsel has placed reliance on the following decisions: 

1. Yazid Ali and another Vs State of Tripura, (1996) 2 GLR 99, 

2. Abdul Matlib and another Vs State of Tripura, (2008) 3 GLT 245, 

3. Sampath Kumar Vs Inspector of Police, Krishnagiri, (2012) 2 SCC (Cri) 42, 

4. Bhagwan Singh and Others Vs State of MP, (2003) CrLJ 1262, 

5. K. Venkateshwarlu Vs State of Andhra Pradesh, (2012) 3 SCC (Cri) 795, 

6. Yakub Ali @ Nanoi Vs State of Assam, (2016) 3 GLT 671, 

7. Bimal Chandra Sarkar Vs State of Tripura, (2010) 4 GLR 567, 

8. Mohammed Ankoos and others Vs Public Prosecutor, High Court of Andhra 

Pradesh, Hyderabad, (2010) 1 SCC (Cri) 460, 

9. Madan Malakar Vs State of Tripura, (2011) 3 GLT 167, 

10. Shri Sevi Tao Vs State of Nagaland, (2012) 1 GLT 253, 

11. Prabhat Marak and another Vs State of Tripura, (2011) 4 GLR 247, 

12. Dulal Sonowal Vs State of Assam, (1996) 2 GLR 79, 

13. Rabi Mohali Vs State of Assam, (2018) 1 GLT 554, 

14. Sonali Mukherjee Vs Union of India, (2010) 15 SCC 25, 

15. Reena Hazarika Vs State of Assam, 2019 CrLJ 388, 

16. Jainal Abedin Vs State of Assam, (1997) 2 GLR 175 and,  

17. Anjan Kumar Sarma Vs State of Assam, AIR 2017 SC 2617. 

8. MEDICAL EVIDENCE ON RECORD: 

PW8 (Dr. Tek Bahadur Chetry) had conducted the post mortem examination on the 

dead body of deceased Tarun Borah. It was done on 20.1.2013 at Kanaklata Civil 

Hospital at Tezpur. On examination, the following injuries were found: 

1. A hematoma on left side of forehead, 

2. Frontal bone is fractured on left side, 

3. A hematoma on the right side of forehead with abrasion over the 

hematoma, 

4. Bleeding is seen through mouth, 

5. Subdural hematoma present, 

6. Abrasion over the back of lumbar region. 
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All the injuries are ante-mortem in nature. It was opined that the 

cause of death was due to coma as a result of head injury. Ext-5 

is the PM Report and Ext-5 (1) is his signature. 

9. In his cross-examination, the doctor has stated that if a person‟s forehead falls on 

hard substance or surface, injury of hematoma may be caused. But it would be 

seen from the evidence of the doctor that the deceased sustained as many as six 

injuries including hematoma on left side of forehead, bleeding through mouth, 

hematoma on right side of forehead, subdural hematoma, fracture on frontal 

bone and abrasion on lumbar region. A single fall cannot indeed cause all the 

aforesaid injuries. Besides the injuries were ante-mortem in nature. Given the 

nature of the injuries and the cause of death as opined by the doctor, in my 

considered opinion, it may be concluded that the death of Tarun Borah was 

homicidal.  

10. However, the question is:Who caused the death of the deceased? In order to 

prove that the accused persons caused the death of the deceased, the 

prosecution has chiefly relied on a number of circumstances for in the present 

case, admittedly and apparently, there is no eye witness to the actual occurrence. 

This is therefore, a case purely based on circumstantial evidence.  

11. CIRCUMSTANTIAL EVIDENCE VIS-À-VIS THE PROSECUTION CASE: 

It would be relevant to indicate here that in the case of SURESH AND 

ANOTHER Vs STATE OF HARYANA, (Criminal Appeal No. 1445 of 2012, 

1446 of 2012) (2018 SCC Online SC 1043) decided on 21.8.2018, the 

Hon’ble Apex Court had observed as follows: 

“Circumstantial evidence are those facts, which the court may infer 

further. There is a stark contrast between direct evidence and 

circumstantial evidence. In cases of circumstantial evidence, the 

courts are called upon to make inferences from the available 

evidences, which may lead to the accused's guilt. In majority of cases, 

the inference of guilt is usually drawn by establishing the case from its 

initiation to the point of commission wherein each factual link is 

ultimately based on evidence of a fact or an inference thereof. 

Therefore, the courts have to identify the facts in the first place so as 

to fit the case within the parameters of 'chain link theory' and then 

see whether the case is made out beyond reasonable doubt. 
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12. In the case of Hanumant and Others v. State of Madhya Pradesh, (1952) AIR 

SC 343, the Hon’ble Apex Court had observed as follows: 

“In cases where the evidence is of a circumstantial nature, 

the circumstances from which the conclusion of guilt is to be 

drawn should in the first instance be fully established, and all 

the facts so established should be consistent only with the 

hypothesis of the guilt of the accused. Again, the 

circumstances should be of a conclusive nature and tendency 

and they should be such as to exclude every hypothesis but 

the one proposed to be proved.” 

13. In Sharad Birdhichand Sarda v. State of Maharashtra, (1984) AIR SC 

1622the Hon’ble Apex Courthad taken note of five golden principles in the cases 

based on circumstantial evidence which were also termed as “Panchsheel”. They are 

as follows: 

1) It is a primary principle that the accused „must be‟ and not merely „may be‟ 

guilty before a Court can convict, and the mental distance between 'may be' 

and 'must be' is long and divides vague conjectures from sure conclusions. 

2) The facts so established should be consistent only with the hypothesis of the 

guilt of the accused, that is to say, they should not be explainable on any 

other hypothesis except that the accused is guilty. 

3) The circumstances should be of a conclusive nature and tendency. 

4) They should exclude every possible hypothesis except the one to be proved, 

and 

5) There must be a chain of evidence so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence of the 

accused and must show that in all human probability the act must have been 

done by the accused. 

14. The learned Addl. P.P. has also relied on the case of Bagadhar Gogoi (Supra) 

and Sahanur Ali (Supra) wherein it was reiterated that in a case based on 

circumstantial evidence, the circumstances brought on record must form a 

complete chain so as to exclude all possibilities of the innocence of the accused. 

In the present case, it would appear from the evidence on record that the 
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prosecution has mainly relied on the following circumstances in order to prove the 

culpability on the part of the accused persons: 

1) There was extramarital relationship between accused Smt. Nirmali Borah 

who was the wife of the deceased and accused Indrajit Borah. 

2) Accused Smt. Nirmali Borah was seen by PW4 and PW5 going out on the 

night of occurrence covering her face and coming back after about one 

hour, wiping out her vermillion and going to sleep, 

3) Alleged Extra-Judicial confession made by accused Smt. Nirmali Borah to 

PW1 and PW10, 

4) PW6 noticed that accused Indrajit Bora was sprinkling kerosene on the 

ground from the PO to his house, and 

5) PW6 saw blood stained cloths in a bucket, in the bathroom of the house 

of accused Smt. Nirmala Borah two days after the occurrence.  

15. At this juncture, it is necessary to see the evidence led by the prosecution to 

establish the aforesaid circumstances in the case.  

16. CIRCUMSTANCE NO.1: 

PW1 (Sri Rupen Bora) had stated in his evidence that he got to know from his 

two nephews that accused Indrajit Borah used to visit their house and used to 

sleep with their mother i.e. accused Smt. Nirmali Borah. He had also stated that 

he got to know that both the accused persons used to booze together in the 

absence of the husband of accused Smt. Nirmali Borah. 

17. PW4 (Miss Jimlee Bora) is a child witness. She is the daughter of the deceased 

and accused Smt. Nirmali Borah. As per her evidence, the accused Indrajit Borah 

used to visit their house in the absence of her father and used to indulge in foul 

act with her mother. She had also stated that one day, she saw that her mother 

i.e. accused Smt. Nirmali Borah was sucking the male organ of accused Indrajit 

Bora. PW5 (Sri Nitin Bora) is the son of the deceased and accused Smt. Nirmali 

Borah. He had also stated in his evidence that accused Indrajit Borah very 

frequently visited their house and one day, accused Indrajit Borah sent PW5 and 

PW4 to bring “Chana” and on returning home, he had seen that his mother was 

sucking the male organ of Indrajit Borah. PW6 (Smt. Renu Saikia) had deposed in 

her evidence that accused Indrajit Bora used to visit the house of  accused Smt. 
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Nirmali Borah and they used to drink together. PW10 (Sri Bubumoni Das) had 

deposed in his evidence that accused Smt. Nirmali Borah was the lover of accused 

Indrajit Borah.  

18. On the basis of the aforesaid evidence on record, the prosecution has intended to 

establish that there was an extra-marital relationship between the accused 

persons and they used to indulge in sexual activities. I have carefully considered 

the aforesaid evidence on record. It would appear from the evidence of PW1 that 

he had no direct knowledge of the fact that accused Indrajit used to visit the 

house of accused Smt. Nirmali Borah in the absence of her husband. He had 

clearly stated that he got to know about it from his nephews who are PW4 and 

PW5. Coming to the evidence of PW4 and PW5, it would be seen that both of 

them are child witnesses as PW4 was aged about 12 years and PW5 was aged 

about 10 years at the time when they gave evidence in the court. Due to tender 

age of PW5, my learned predecessor tested thecapability of the witness of 

understanding the questions put to him and of giving rational answers to the 

questions. It was only after the learned Judge was satisfied that the witness was 

so capable that his evidence was recorded in the court. It is thus clear that both 

PW4 and PW5 were child witnesses. The learned prosecutor also fairly admitted 

that PW4 and PW5 were child witnesses. Therefore, the prosecution has relied on 

the case of Shyamlendu Deb Vs State of Assam, (2017) 4 GLR 176to show 

that the evidence of PW4 and PW5 can be acted.I have perused the said decision 

relied on by the prosecution. In the aforesaid decision, the Hon’ble Gauhati 

High Courthad relied on the case of Radheshyam v. State of Rajasthan, 

(2014) 5 SCC 389, wherein the Hon’ble Supreme Court had observed thus: 

“Evidence of a child witness must find adequate 

corroboration before it is relied upon. But it is more a 

rule of practical wisdom than of law. Evidence of a 

child witness must be subjected to close scrutiny to 

rule out possibility of tutoring. If found reliable and 

truthful and corroborated by the other evidence on 

record, it can certainly be accepted without 

hesitation.” 
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19. Moreover, in the case of K. Venkateshwarlu Vs State of Andhra Pradesh, 

(2012) 3 SCC (Cri) 795, relied on by the learned Sr. Counsel for the defence, it 

was observed by the Hon’ble Apex Court as follows: 

“A child witness, by reason of his tender age, is a 

pliable witness. He can be tutored easily either by 

threat, coercion or inducement. Therefore, the court 

must be satisfied that the attendant circumstances do 

not show that the child was acting under the influence 

of someone or was under a threat or coercion. 

Evidence of a child witness can be relied upon if the 

court, with its expertise and ability to evaluate the 

evidence, comes to the conclusion that the child is not 

tutored and his evidence has a ring of truth.”  

20. This apart, in the case of Panchhi v. State of U.P. (1998) 7 SCC 177, it was 

observed by the Hon’ble Apex Court as follows: 

“It is not the law that if a witness is a child, his 

evidence shall be rejected, even if it is a found reliable. 

The law is that evidence of a child witness must be 

evaluated more carefully and with greater 

circumspection because a child is susceptible to be 

swayed by what others tell him and thus a child 

witness is an easy prey to tutoring.” 

21. It is thus clear from the aforesaid observations that the evidence of a child 

witness has to be approached with great care and circumspection and his 

evidence has to be evaluated in the light of the attending circumstances of the 

case. In the present case, it appears from the evidence of PW1 that he got to 

know about the fact of illicit relationship between the accused persons from PW4 

and PW5. It further appears from the evidence of PW1 that when he reached the 

house of the deceased on the following day of the occurrence, he met both of his 

nephews (PW4 and PW5). It further appears from his evidence that police also 

met PW4 and PW5 and brought them to police station. But PW1 neither stated in 

his FIR that he got to know about such illicit relationship between the accused 

persons from his nephews nor did he state this fact to the investigating officer. 

PW1 for the first time, stated in the court that he got to know about the fact of 
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illicit relationship between the accused persons from his nephews. This apart, 

though police took PW4 and PW5 to the police station, but their statement was 

not immediately recorded after the occurrence. This is clear from the evidence of 

PW12 (Sri Dandadhar Kumar) who was the investigating officer of the case. His 

evidence goes to show that he met Nitin (PW5) and Jimli (PW4) in the house of 

the deceased on 20.1.2013 but did not record their statements. He had also 

stated that as per the case diary, PW4 and PW5 were examined by SI Raju 

Bahadur Chetry (PW13) on 19.2.2013. PW13 had also admitted in his cross-

examination that he recorded the statement of PW4 and PW5 on 19.2.2013. 

Thus, it clearly appears that though police met PW4 and PW5 immediately after 

the occurrence, but their statements U/s 161 CrPC were recorded after about one 

month of the occurrence and their statements U/s 164 CrPC was also recorded on 

19.2.2013. The prosecution has firmly relied on the evidence of PW4 and PW5 in 

respect of certain vital facts (which will be discussed a little later), in addition to 

the fact of existence of illicit relationship between the accused persons but 

surprisingly enough, their statements were not recorded at the earliest, when 

there was opportunity to do so. They were even brought to police station and 

from the police station, they were taken to the house of PW1 and since then, 

they continued to stay in the house of PW1. After about one month i.e. on 

19.2.2013, suddenly, the investigating officer had the occasion to 

record their statement U/s 161 CrPC and on the same day, they were 

produced in the court to get their statements recorded U/s 164 CrPC. In 

the court, PW4 and PW5 had deposed almost in the same tune with PW1 who is 

their paternal uncle. It is beyond comprehension as to why the statements U/s 

161 CrPC, of PW4 and PW5 were not recorded immediately after the occurrence 

when it was known to PW1 himself that they were acquainted with some facts 

which are vital to the case of the prosecution. It is also not comprehensible as to 

what has prompted PW13 to record their statements U/s 161 CrPC and also to 

get their statements U/s 164 CrPC recorded on the same day, i.e on 19.2.2013 

and that too, after one month of the occurrence. What was the reason for the 

delay in recording the statements of these vital witnesses? 

22. The learned Sr. counsel for the defence has vehemently argued that the evidence 

of PW4 and PW5 cannot be relied upon by this court as the credibility of their 

evidence is clouded with suspicion. It is also argued that PW4 and PW5 are fully 

tutored in this case which is clear from the fact that their statement was not 
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immediately recorded and they have been subsequently projected as witnesses of 

certain facts in order to manufacture a case against the accused persons.It is 

also argued that PW1 being the younger brother of the deceased has 

engineered the whole case of the prosecution in order to give vent to 

his personal ill-founded surmise and conjecture. In support of his 

submission, reliance has been placed on the case ofYazid Ali and another Vs 

State of Tripura, (1996) 2 GLR 99, wherein, the Hon’ble Gauhati High 

Court had observed as follows: 

“The non-recording of the statement of the important 

witnesses at the earliest opportunity, though they 

were available at the place of occurrence immediately 

after the occurrence is highly defective and such highly 

defective investigation cannot go to the prosecution. 

The witnesses did not come forward and disclose to the 

Investigating Officer about what they have seen 

immediately after the occurrence or what they knew 

about the circumstances leading to such commission of 

offence what they had long after stated in Court. 

Omissions of witnesses to do so condemn their 

testimony as an afterthought” 

23. In the aforesaid case, it was further observed as follows: 

“These witnesses though available at the place of 

occurrence had been examined by the Investigating 

Officer after lapse of reasonable time, in some cases 

after two days of the incident and in one case after 43 

days and therefore, it is difficult to rely on the evidence 

of these witnesses.” 

24. In the light of the aforesaid observations, if the evidence of this case is examined, 

it would clearly be found that the statement of PW4 and PW5 were recorded by 

the investigating officer (PW13) after about one month of the alleged occurrence 

though they were very much available at the PO immediately after the occurrence 

and they were also met by the investigating officer. Therefore, the evidence of 

PW4 and PW5 cannot be relied upon. Moreover, since they are child witnesses 

and it appears from the evidence on record that they were staying with the 
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younger brother of the deceased i.e. PW1 since after the occurrence, the 

possibility that they may be tutored to give evidence in the court in a particular 

manner, cannot be completely ruled out.  

25. Apart from what has been pointed out above, it is also pertinent to mention here 

that PW1 has stated in his evidence that on the night of the occurrence, 

accused Nirmali covered her face with cloths and accused Indrajit also 

covered his face with cloths and a hue and cry arose in the room of 

accused Nirmali. When PW4 and PW5 enquired as to what had 

happened, they were told by accused Nirmali that a big cat had come 

and also asked them to sleep. PW1 claimed that he got to know the above 

facts from his nephews i.e. PW4 and PW5. 

26. Now, if anyone goes through the evidence of PW4, he would see that PW4 had 

stated inter alia, in his evidence as follows: 

“The occurrence took place on the night of 19.1.2013. 

My brother Nitin Slept. There was a sound of tremor 

outside. Then I was sleeping in the bed. I woke up to 

see what had happened. My mother then told me that a 

cat has come and asked me to be asleep. I then saw 

that my mother turned on the light, covered her face 

with a cloth and went out by turning off the light and 

closing the door. After one hour, my mother turned on 

the light, drank water and came to sleep with me”  

27. PW5 inter-alia stated in his evidence as follows: 

“I took my dinner and slept. At night, I saw lights 

turning on. My mother covered face with cloths and 

went out. Later, she returned, wiped out her “Sindur” 

(Vermillion), wore white dress and went to sleep.” 

 

28. Now, it would be clearly seen that none of the above witnesses (PW4 and PW5) 

told anything about the presence of co-accused Indrajit in their house on that 

night. But interestingly enough, PW1 had uttered the name of accused 

Indrajit also as the one who also covered his face with cloths and was 

present along with accused Nirmali. This is absolutely a false evidence 
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for the evidence of PW4 and PW5 did not make any utterance about the 

presence of accused Indrajit in their house on that night. Since 

admittedly, PW1 was not present on that night in the house of the 

deceased, how he knew that accused Indrajit was also there covering 

his face with a cloth. This, in my considered opinion, is a false evidence 

deliberately given to create an incriminating circumstance against 

accused Indrajit. 

29. What is again noticeable is that PW4 had deposed thatafter about 1 (one) hour of 

going out, his mother returned to the room, turned on the light, drank water and 

came to sleep. It thus, appears that PW4must have been definitely 

awake for long one hour to see his mother returning to the room which 

in turn, appears to me to be highly improbable. This apart, PW5 had 

even seen his mother coming to her room, wiping out her “sindoor” 

(Vermillion) and wearing white dress and then coming to sleep. I fail to 

understand why and how PW5 had the occasion to notice that her 

mother wiped out her “vermillion” on that night. She had also stated 

that having wiped out her vermillion, her mother put on white dress 

and then came to sleep. It these facts are believed, it also have to be 

believed by this court that PW5 considered it necessary to state these 

facts of “wiping out vermillion” and “wearing white dress” by her 

mother which appears to be to be highly unnatural. No child can explain 

the circumstances so minutely unless he or she is tutored to explain so. 

Moreover, it appears to me that PW4 and PW5 had made parrot-like 

statements so as to create a strong circumstance against their mother 

and this is never possible unless they are taught and tutored to do so. 

Thus, the overall conduct of PW4 and PW5 in explaining the above facts 

coupled with the fact that their statements U/s 161 CrPC and 164 CrPC 

were recorded after about one month of the alleged occurrence, have 

impelled me to believe that no implicit reliance can be placed on their 

evidence and it would be unwise to follow the track of their evidence to 

arrive at the conclusion regarding the guilt of the accused persons.Thus, 

the attendant circumstances of this case have forced me to hold that the 

credibility of the evidence of PW4 and PW5 stands destroyed in this case.  



P a g e  | 14 

Sessions Case No. 17 of 2014 

Page 14 of 24 
 

30. PW6 had deposed in her evidence that accused Indrajit Bora used to visit the 

house of accused Nirmali Borah and they used to drink together and she 

cautioned Nirmali not to take alcohol with Indrajit but this witness has omitted to 

state these facts to the investigating officer and the said omissions were duly 

proved through PW12 who is another investigating officer. This apart, prosecution 

has also relied on the evidence of PW10 who had deposed that accused Nirmali 

Borah was the lover of accused Indrajit Borah. This in my considered opinion, is a 

vague statement and does not go to give rise to any inference as to the alleged 

extramarital relationship between accused Nirmali and Indrajit and more so when 

PW10 had even not made any further statement to show as to how he could say 

that accused Nirmali was the lover of accused Indrajit. On the basis of this kind of 

omnibus statement of PW10, no inference as to the existence of extramarital 

relationship between the accused persons can be legally drawn. Thus, I am of 

the firm view that the circumstance no.1 does not stand established 

from the evidence on record.  

31. CIRCUMSTANCE NO.2: 

It was also argued on behalf of the prosecution that the accused Smt. Nirmali 

Borah was seen by PW4 and PW5 going out on the night of occurrence covering 

her face, coming back after about one hour, wiping out her vermillion and going 

to sleep (As already pointed out above). This was stated to be one of the 

circumstances against the accused persons.It is already noted that PW1 had also 

deposed in his evidence that on the night of the occurrence, accused Nirmali 

went out by covering her face with a piece of cloth and on being asked by PW4 

and PW5 as to what had happened, she told that a big cat had come and asked 

them to sleep. It has already been noted above that PW4 and PW5 had also 

deposed the said fact in their evidence but what is important to point out here is 

that PW1 is admittedly a reported witness who had acquired knowledge of the 

aforesaid facts from PW4 and PW5. He did not see anything on his own. Thus, his 

evidence as to the aforesaid facts would assume importance only when the 

evidence of PW4 and PW5 would stand accepted by this court. It is already 

pointed out in the foregoing discussions that the evidence of PW4 and PW5 

cannot be relied on in this case for the reasons which have already been 

elaborately discussed hereinabove. Thus, this circumstance also stands 

unestablished.     
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32. CIRCUMSTANCE NO.3: 

PW1 has deposed in his evidence that on the day of the occurrence, when he 

reached the house of the deceased on getting the information about the 

occurrence, he found Addl. S.P. namely Sri. P.K. Kalita sitting in one room and 

accused Nirmali was kept confined by police the room. The villagers also came 

there. In front of the villagers, PW1 had asked accused Nirmali: “What have 

you done this?” to which accused Nirmali responded: “I have done. What 

will you do?” It is argued by the learned Addl. P.P. that this is clearly an 

extrajudicial confession of accused Nirmali which can form the basis of conviction 

of the accused persons together with other incriminating circumstances on 

record. I have carefully considered this aspect of the argument put forward on 

behalf of the prosecution.  

33. A confession must always be voluntary. This is a settle law. In the present case, it 

clearly appears from the evidence of PW1 that on his coming to the house of the 

deceased, he found that accused Nirmali was kept confined by police in a room 

and Addl. S.P. was also sitting there. There were other villagers in the house of 

the deceased. PW10 had deposed in his evidence that the villagers had gheraoed 

the house of accused Nirmali. In view of the aforesaid facts, I am of the 

considered opinion that the confession if any, made by the accused Nirmali 

cannot be said to be voluntary.  

34. Moreover, in the case of Kishore Chand Vs State of Himachal Pradesh, 

reported in AIR 1990 SC 2140, it was observed by the Hon’ble Apex Court as 

follows: 

“Admittedly the appellant did not make any confession in the 

presence of the magistrate. The question, therefore, is 

whether the appellant made the extra judicial confession while 

he was in the police custody. It is incredible to believe 

that the police officer, PW. 27, after having got 

identified the appellant by PW. 7 and PW. 8 as the one 

last seen the deceased in his company would have left 

the appellant without taking him into custody. It is 

obvious, that with a view to avoid the rigour of 

Sections 25 and 26, PW. 27 created an artificial 

scenario of his leaving for further investigation and 
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kept the appellant in the custody of PW. 10, the 

Pradhan to make an extra judicial confession. Nothing 

prevented PW. 27 to take the appellant to a Judicial 

Magistrate and had his confession recorded as 

provided u/s 164 of the Crl. P.C. which possesses great 

probative value and affords an unerring assurance to 

the court.” 

35. In the present case also, admittedly the alleged extra-judicial confession was 

made by accused Nirmali in presence of police as Addl. S.P. himself was present. 

Thus, if such an extra-judicial confession was in fact, made by accused Nirmali, it 

is beyond comprehension as to why she was not immediately taken to a judicial 

magistrate to get her judicial confession recorded U/s 164 CrPC which possesses 

great probative value.Thus, the very fact of making of an extra-judicial 

confession by accused Nirmali is clouded with suspicion.  

36. This apart, in the case of State of Andhra Pradesh Vs Gangula Satya 

Murthy, reported in AIR 1997 SC 1588, it was observed as follows: 

“It is true any confession made to a police officer is 

inadmissible u/s 25 of the Act and that ban is further 

stretched through Section 26 to the confession made 

to any other person also if the confessor was then in 

police custody. Such "custody" need not necessarily be 

post arrest custody. The word "custody" used in 

Section 26 is to be understood in a pragmatic sense. If 

any accused is within the ken of surveillance of the 

police during which his movements are restricted then 

it can be regarded as custodial surveillance for the 

purpose of the section. If he makes any confession 

during that period to any person be he not a police 

officer, such confession would also be hedged within 

the banned contours outlined in Section 26 of the 

Evidence Act.” 

37. Most importantly, the above scenario has been apparent in the present case as 

well. There is no dispute that accused Nirmali made the alleged extra-

judicial confession in presence of police. PW even stated in clear terms 



P a g e  | 17 

Sessions Case No. 17 of 2014 

Page 17 of 24 
 

that the accused was kept confined in a room by the police officers. 

Thus, though accused Nirmali was not apprehended by police till then, 

but in the light of the aforesaid observations of the Hon’ble Apex Court, 

it can be safely concluded that accused Nirmali was within the ken of 

surveillance of the police during which her movements were restricted 

and so, it can be regarded as custodial surveillance for the purpose of 

Section 26 of the Evidence Act. Therefore, certainly the extra-judicial 

confession allegedly made by accused Nirmali to PW1 would be 

inadmissible being hit by Sec. 26 of the Evidence Act.  

38. The prosecution has also intended to rely on the evidence of PW10 to prove 

another extra-judicial confession allegedly made by accused Nirmali to PW10 who 

had deposed that in his presence, accused Nirmali confessed before police that 

she along with co-accused had murdered her husband.This alleged confession is 

bound to fail at least for the reasonsstated above if not for the embargo created 

by Sec. 25 of the Evidence Act in the first place. Thus, no valid extra-judicial 

confession could be established by the prosecution in this case. 

39. CIRCUMSTANCE NO. 4: 

PW6 noticed that accused Indrajit Bora was sprinkling kerosene on the ground 

from the PO to his house and this was another circumstance intended to be 

brought on record by the prosecution. I have carefully considered this fact. PW6 

had also stated in her cross-examination that while accused Indrajit was 

sprinkling kerosene, other three boys of the village also witness the scene but 

interestingly enough, PW6 is the only witness deposing this fact before the court 

and no other witness had deposed anything to this effect. Moreover, PW6 had 

omitted to state this vital fact to the police while her statement was recorded U/s 

161 CrPC which was not only confronted to her but also duly confirmed from 

PW12 who is the investigating officer. Thus, this omission in the facts and 

circumstances of this case is a vital one and so, this indeed amounts to 

contradiction which therefore, destroys the credibility of the evidence of PW6 and 

so, no reliance can be placed on her evidence. Thus, this circumstance also 

could not be proved by the prosecution. 
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40. CIRCUMSTANCE NO. 5: 

PW6 has further deposed in her evidence that the house of accused Nirmali was 

sealed by police on the day when Nirmali was arrested on 20.1.2013. She had 

also stated that two days after the house was sealed, she and Nayanmoni went to 

the house of accused Nirmali and entered into the bathroom and saw blood 

stained cloths in a bucket. She had informed the police and police came and 

seized the stained cloths.PW7 (Smt. Nayanmoni Saikia) has not deposed anything 

to this effect in her evidence. This is also a fact which PW6 omitted to state to the 

investigating officer and the same was duly confirmed by PW12. Moreover, 

surprisingly enough, there is nothing in the evidence on record to show that 

during investigation, police had seized anything from the PO far less blood stained 

cloths. Thus, the evidence of PW6 in relation to the aforesaid facts, is 

absolutely unconvincing and unreliable and is liable to be excluded from 

consideration. 

41. It is thus, clear from the aforesaid discussions that the prosecution has not been 

able to establish any of the circumstances which were intended to be proved in 

order to form a chain of circumstances to show that the circumstances lead to the 

only irresistible conclusion that the accused persons were the perpetrators of the 

crime alleged against them.  

42. ANALYSIS OF OTHER MATERIALS/EVIDENCE ON RECORD: 

On perusal of the evidence on record, it appears that the prosecution has mainly 

relied on the evidence of PW1, PW4, PW5, PW6, PW7, PW8 and PW10. It is 

pointed out that the evidence of PW4 and PW5 cannot be accepted as true and 

cannot be relied upon for the reasons which are already discussed hereinabove. 

PW1 is manifestly a reported witness and whatever incriminating has come out 

from his evidence was based on the knowledge which he gathered from PW4 and 

PW5 whose evidence is already held to be unreliable. For this reason, the 

evidence of PW1 is bound to fail. This apart, the other witnesses have been 

subjected to lengthy examination-in-chief but nothing substantial has come out 

except what has already been pointed out above. It is also noticed that the 

evidence of PW1, PW6, PW7 and PW10 also suffers from serious contradiction for 

whatever they had deposed before the court was absolutely found missing in 

their statement before the investigating officer. PW1 was substantially 

contradicted on all material aspects of his evidence. It is also noticed that the 
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witnesses have deposed in the court with substantial development from what 

they have stated before PW12. At this, learned Sr. Counsel for the defence had 

argued that the evidence of the witnesses of the prosecution cannot be acted 

upon for arriving at a conclusion regarding the guilt of the accused persons. In 

support of his submission, reliance was placed on the case of Bimal Chandra 

Sarkar Vs State of Tripura, (2010) 4 GLR 567, wherein the Hon’ble 

Gauhati High Court had observed as follows: 

“When a material fact is withheld by particular witness 

from the Investigating Officer, whose statement was 

reduced into writing u/s 161 of the Cr.P.C, if such 

statement finds place in his or her evidence, the 

natural presumption would be that either the witness 

deposed falsely of this fact or omitted to state of the 

fact to the I.O. If in a particular criminal case such 

situation prevails almost in respect of every witness, 

the court would refuse to act on such evidence 

adduced by the witness.” 

43. This is what has exactly happened in this case in respect of the evidence of PW1, 

PW6, PW7 and PW10. Their evidence is therefore, unworthy of credence. It is 

also important to point out here that PW2, PW3, PW9 and PW11 have turned 

hostile in his case. They have not supported the case of the prosecution. The 

prosecution had confronted these witnesses with their previous statements 

recorded U/s 161 CrPC to which they have denied to have made any such 

statement to police. The said previous statements of these witnesses have also 

been confirmed from the investigating officer. Now, the prosecution has intended 

to convince this court that their statements before the police is proved and so, 

those may be read as evidence. This is apparently not the law. A previous 

statement of a witness to police is not evidence in law. Even if the same is 

brought on record, it is only a statement made by the witness to police during 

investigation which is inadmissible as hit by Sec. 162 of the CrPC. Making of a 

statement to police is not evidence in law. The learned Sr. Counsel for the 

defence has relied on the case of Mohammed Ankoos and others Vs Public 

Prosecutor, High Court of Andhra Pradesh, Hyderabad, (2010) 1 SCC 
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(Cri) 460, wherein the Hon’ble Apex Court had an occasion to observe as 

follows: 

“A criminal court can use the case diary in the aid of 

any inquiry or trial but not as an evidence. This 

position is made clear by Section 172(2) of the Code. 

Section 172(3) places restrictions upon the use of case 

diary by providing that accused has no right to call for 

the case diary but if it is used by the police officer who 

made the entries for refreshing his memory or if the 

Court uses it for the purpose of contradicting such 

police officer, it will be so done in the manner provided 

in Section 161 of the Code and Section 145 of the 

Evidence Act. Court's power to consider the case diary 

is not unfettered. In light of the inhibitions contained 

in Section 172(2), it is not open to the Court to place 

reliance on the case diary as a piece of evidence 

directly or indirectly.” 

44. It is thus, clear that a statement recorded U/s 161 CrPC is nothing but a part of 

the case diary and so, the same cannot be relied on as evidence unless the 

witness who is stated to have made this statement, supports the prosecution case 

in the trial by giving his evidence as required under the law. In the same tune, 

the statement of a hostile witness given U/s 161 CrPC cannot be used as 

evidence to fix culpability on the accused persons unless the witness himself gives 

evidence in the court during trial showing involvement of the accused in the 

commission of the offence.  

45. The prosecution has also relied on the evidence of PW14 (Sri Kalyan Kumar 

Pathak) who was posted as Judicial Magistrate, First Class at Tezpur on 19.2.2013 

and recorded the statement of PW4 and PW5 U/s 164 CrPC. PW14 had deposed 

that Ext-3 is the statement of witness Miss Jimli Borah (PW4) and Ext-4 is the 

statement of witness Sri Nitin Borah (PW5) which were recorded by him U/s 164 

CrPC. PW14 denied a defence suggestion that those statements recorded by him 

were not voluntary. Be that as it may but the fact remains and the law is also 

well-settled that a statement recorded U/s 164 CrPC is not a substantive evidence 
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and the same can be used only for the purpose of contradiction and for 

corroboration of the evidence of the maker of it. 

46. In the case of Bisheswar Badri @ Khetrapal Vs State of Assam, reported in 

(2002) 3 GLR 378, the Hon’ble Gauhati High Court had observed thus: 

“We have closely examined the impugned judgment 

and we find that the learned Trial Court relied on the 

previous statements of PWs 2, 4, 5 and 6 recorded u/s 

164 Cr.PC to base conviction of the appellant u/s 302 

IPC. Did law permit the learned Trial Court to adopt 

such a course and rely on such previous statements of 

all these four alleged eyewitnesses to convict the 

appellant? It may be pointed out that neither 

statement recorded u/s 161 Cr.PC nor the statement 

recorded u/s 164 Cr.PC can be treated as substantive 

evidence.” 

47. It is thus, clear that the statement recorded U/s 164 CrPC is not substantive 

evidence. In the present case, however, the evidence of PW4 and PW5 had been 

kept out of consideration for the reason that their statements were recorded by 

the investigating officer after about one month of the occurrence despite the fact 

that they were material witnesses and were present at the PO immediately after 

the occurrence. Moreover, they were child witnesses and the attending 

circumstances did not completely rule out the possibility of their being tutored. 

The reasons are more elaborately discussed in the relevant foregoing paragraph. 

Thus, their statements recorded U/s 164 CrPC do not in any way, aid the 

prosecution. 

48. It is pertinent to mention here that the learned Sr. Counsel for the defence had 

further submitted that in a criminal trial, the evidence led by the prosecution must 

be of such a quality as to establish the case of the prosecution beyond all 

reasonable doubts and in the ultimate analysis of the evidence before it, the court 

has to be satisfied that the prosecution case “Must be true” and not “May be 

true.” He had further submitted that in a criminal trial, it may be that the 

evidence on record may raise a strong suspicion against the accused persons that 

they are the perpetrators of the crime but such suspicion, however strong, cannot 

take the place of legal proof. In support of his submission, reliance was placed in 
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the case of Anjan Kumar Sarma Vs State of Assam, reported in AIR 2017 

SC 2617 wherein, the Hon’ble Apex Court had recorded an observation which 

runs as follows: 

“It is no more res integra that suspicion cannot take 

the place of legal proof for sometimes, unconsciously it 

may happen to be a short step between moral certainty 

and the legal proof. At times it can be a case of "may 

be true." But there is a long mental distance between 

"may be true" and "must be true" and the same divides 

conjunctures from sure conclusions.” 

49. Before parting with, I would like to quote here an observation of Hon’ble Apex 

Court made in the case of Kali Ram Vs State Of Himachal Pradesh reported 

in 1973 AIR 2773, 1974 SCR (1) 722 which, I believe, is worth-quoting in this 

case. The observation goes as follows: 

“It needs all the same to be re-emphasized that if a 

reasonable doubt arises regarding the guilt of the 

accused, the benefit of that cannot be withheld from 

the accused. The courts would not be justified in 

withholding that benefit because the acquittal might 

have an impact upon the law and order situation or 

create adverse reaction in society or amongst those 

members of the society who believe the accused to be 

guilty. The guilt of the accused has to be adjudged not 

by the fact that a vast number of people believe him to 

be guilty but whether his guilt has been established by 

the evidence brought on record. Indeed, the courts 

have hardly any other yardstick or material to adjudge 

the guilt of the person arraigned as accused.” 

50. In the result and for the reasons and discussions made herein above, I 

have no hesitation in my mind in holding that the prosecution has miserably failed 

to prove its case against the accused persons beyond all reasonable doubts. They 

are hence, not found guilty of any offence U/s 302/34 IPC and as such, 

acquitted of the same and set at liberty forthwith. 
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51. Forward a copy of this judgment to the District Magistrate in compliance of Sec.365 

CrPC. 

Given under my hand and seal of this court on the29thday of July/2019. 

Typed and corrected by me: 

 

Addl. Sessions Judge, 
Sonitpur:: Tezpur. 
 
 
 

APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Sri Rupen Bora) 

PW2 (Sri Dhireswar Bora) 

PW3 (Sri Durlav Das) 

PW4 (Miss Jimli Bora) 

PW5 (Sri Nitin Bora) 

PW6 (Smt. Renu Saikia) 

PW7 (Smt. Nayanmoni Saikia) 

PW8 (Dr. Tek Bahadur Chetry) 

PW9 (Sri Ganesh Saikia) 

PW10 (Sri Bubumoni Das) 

PW11 (Smt. Minu Baruah) 

PW12 (Sri Dandadhar Kumar) 

PW13 (Sri Raju Bahadur Chetry) 

PW14 (Sri Kalyan Kumar Pathak) 

PROSECUTION EXHIBITS: 

Ext-1: FIR. 

Ext-2: Inquest Report. 

Ext-3: Statement U/s 164 CrPC of Witness Miss Jimli Bora. 

Ext-4: Statement U/s 164 CrPC of Witness Sri Nitin Bora. 

Ext:5: PM Report. 
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Ext-6: Sketch Map of PO. 

Ext-7: Dead body Challan. 

Ext-8: Chargesheet. 

Ext-9: Order Sheet of record of GR Case No. 159/2013. 

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

 

 

Addl. Sessions Judge, 
Sonitpur:: Tezpur. 

 
 


